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Little loopholes in real estate documents can lead to big

problems
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Part of the challenge of transactional law in general, and real
estate law in particular, is that the person drafting the document
has to try to anticipate and address a myriad of things that might
happen in the future. Little loopholes in contracts, leases and other
commercial and residential real estate documents can lead to
bigger problems later. Following are a few areas a careful document
drafter needs to address to avoid future issues.

Contracts in general

Many states find provisions that leave issues “to be negotiated
later” or "to be agreed upon later” to be unenforceable because
they do not constitute an agreement but simply leave the particular
item to the “whim” of the parties later.

It is to the advantage of both the buyer
and the seller to have their own attorney
review the transaction solely from their
point of view. The upshot is to make sure
to obtain in writing a statement of who
the closing attorney represents.

If there are items that are not completely settled, make sure

to provide an objective method of resolving them rather than
stating that any particular deal points are to be addressed later.
Mathematical formulas, arbitration, and appraisal by one or more
appraisers are a few examples of objective methods.

What happens if a particular deadline falls on a weekend or a legal
holiday? Parties often get in a dispute when a deadline falls on

a Sunday, for example. Does that mean that the deadline is the
previous Friday or the following Monday? Don't allow your contract
to have this ambiguity. Do include a provision that clearly states
whether the deadline moves to the first previous business day or
to the first subsequent business day, and make sure that the term
“legal holiday” is clearly defined, too.

Most contracts have an “attorney’s fee” clause. Usually the wording
allows the “prevailing party” to recover its attorney’s fees and

costs from the other party. However, there may be problems in
determining the “prevailing party.” If a party gets only part of what
it wanted, is it the “prevailing party?” If a party does not sue but
obtains what it wants by negotiation, is it the “prevailing party,” or
does that require the commencement of legal proceedings?

These issues need to be addressed clearly. Better language would
state that a party will be able to recover its attorney’s fees and costs
if it engages an attorney to “enforce its rights and is successful in
doing so, in full or in part.”

Purchase and sale agreements — residential and
commercial

A particularly delicate area in a purchase and sale agreement

is if the agreement is terminated as a result of due diligence
investigations. A purchaser who is even one day late in giving
written notice of termination can find themselves in a position
where they must proceed with the purchase or, at the very least, will
be liable to pay the seller the full purchase price.

Therefore, it is important to make sure that the notice of termination
is given precisely in accordance with the provisions of the contract
governing written notice, and make sure that the written notice of
termination is given timely.

While there is no legal requirement for
a buyer to do a residential survey, the
information a buyer can get from a survey,
that usually costs only a few hundred
dollars, is invaluable.

"As is” language is another area of ambiguity in purchase and sale
agreements. If the sale is intended to be “as is, where is,” make sure
to include all the language that is required under your state’s law.
The mere use of the phrase “as is, where is” is usually insufficient.

Also, “as is” language covers physical problems, but usually does
not include matters relating to title. Those matters need to be
addressed separately. Make sure to include specific language
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concerning a waiver of any “warranty of title.” Most states do allow
a waiver of the warranty of title, but often do not allow such a
warranty with respect to problems created by the seller’s own acts.
So, be sure to include the language permitted by your state that
specifically waives any warranty of title.

Condominiums

There are many different kinds of documents that are specific to
condominium associations that govern management. Following
are some of the most important things to do when drafting
condominium documents:

*  Review the financials, operating budget, reserves and capital
expenditure budget of the condominium association.

*  Ascertain whether there are any assessments for capital items,
and make sure you know what the monthly condominium
association payment is.

*  Review any uses that might be prohibited under the
condominium documents, such as commercial uses, use as
short-term rentals (VRBO or Airbnb), and long-term leases.

*  Verify whether the condominium association has a right of
approval over any tenants.

Residential real estate

Not clearly stating who the closing attorney represents — the
buyer or the seller — in a purchase and sale agreement can lead to
issues in a residential real estate closing. Depending on the state,
it may not be legal for the attorney to represent both. Also, it is to
the advantage of both the buyer and the seller to have their own
attorney review the transaction solely from their point of view. The
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upshot is to make sure to obtain in writing a statement of who the
closing attorney represents.

While there is no legal requirement for a buyer to do a residential
survey, the information a buyer can get from a survey, that usually
costs only a few hundred dollars, is invaluable.

A residential survey will tell the buyer if there are any
encroachments whereby any of the improvements on the buyer’s
property are located on a neighbor’s property, or conversely whether
any neighbor’s improvements encroach on the buyer’s property. It
will also locate any servitudes such as overhead utility lines. Finally,
it will clearly delineate the boundary between the buyer’s property
and the right of way of the adjoining streets.

On all but the most inexpensive of purchases, get a survey issued to
the buyer and the buyer’s title insurance company. Then make sure
that the “survey exception” in the title insurance policy is deleted.

Leases

When describing the leased premises, make sure to include any
ancillary rights or property interests that are outside of the four
walls of the main premises, such as: parking rights, storage space,
and use of alleys and passageways.

Conclusion

The most important takeaway for a careful document drafter is to
anticipate ambiguities and loopholes that might result from the
future conduct of the parties, and then try to provide clear and
unambiguous language that would avoid a fight later. Take the
business situation at hand and think about the kinds of problems
that could arise, and then attempt to provide language that deals
with those problems in advance.
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